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PERFORMANCE AGREEMENT 

(PUBLIC FACILITIES ASSISTANCE)

This Performance Agreement (“Agreement”) made the ____ day of _______, 20__ by and between the [Unit of Local Government], a political subdivision of the State of South Carolina and hereinafter referred to as the “Grantee”, and [Company Name], a [corporation] existing under the laws of the [state], hereinafter referred to as the “Company”, and the South Carolina Department of Commerce, hereinafter referred to as “Commerce”;

W I T N E S S E T H

That for and in consideration of the mutual covenants and agreements herein contained, the above parties do hereby agree as follows: 

1.0
Agreement.  The parties recognize that this Agreement is based on a Community Development Block Grant (“CDBG”)  being awarded or made by Commerce to the Grantee in the amount of ____________________ Dollars and No/100 ($_________) for the purpose identified in Section 2.0 herein.

2.0 Use of Proceeds.  The Grantee will use the CDBG funds to provide assistance to the Company for [describe the eligible use of the funds], hereinafter referred to as the “Assistance”.

2.1 Disbursement of Funds.  In no case will the Assistance be disbursed prior to the execution of this Agreement.  Funds will be disbursed on a pro rata basis with private investment and based on documented expenditures through submission of invoices to the Grantee.  
2.2 Compliance with CDBG Requirements.  The Grantee and the Company must comply with all applicable policy and regulatory guidelines of the state and federal governments governing the use of CDBG funds.  No CDBG or other funds may be obligated or spent on acquisition or construction activities associated with this project prior to the Grantee obtaining a Notice of Release of Environmental Conditions from Commerce.  Failure to comply with CDBG requirements by the Grantee or the Company could result in the Assistance being determined ineligible and appropriate sanctions being imposed including repayment of funds expended under this Agreement.

3.0
Company.  The Company will [construct, lease, purchase] a [type of facility] to be located _______________________________________________________________, hereinafter referred to as the “Site”.

The Company agrees to make a capital investment of not less than __________ Dollars and No/100 ($_____) for (building, machinery, equipment and other physical improvements) at the Site within five (5) years of the date of this Agreement.  The Company’s investment may be verified at the request of the Grantee or Commerce.  

4.0
Job Requirements.  On or before ____________, [generally 24 months from the time of the Assistance], Company agrees to [create or retain] no fewer than ________, full-time jobs at the Site, hereinafter referred to as the “Job Requirement.”  Fifty-one percent (51%) of all jobs [created or retained] will be filled by “qualifying persons” (as hereinafter defined) from low- and moderate-income (“LMI”) families.

The Company currently employs _______ persons at the Site and a current employee list or payroll has been provided to the Grantee or Commerce, as a beginning point to verify new jobs created or existing jobs retained.  
[Attachment not required if Site is in a presumption area.]  A hiring plan is included as Attachment 1.  The plan shows the number of jobs to be [created or retained] by job type or classification, the number of jobs held or to be filled by qualifying persons, average wage, any special skills or training required, the timetable for hiring, and whether or not health care is or will be provided for the position.
The Company agrees to give first consideration for employment to “qualifying persons.”  For purposes of this Agreement, a “qualifying person” is a person whose annual family income prior to employment is lower than or equal to 80% of the median family income for the county in which they reside or the median family income for South Carolina.  A person will be presumed to be a qualifying person if either:

(a) The person filling the job resides within a census tract that either has at least 70% of its residents who are qualifying persons or meets the criteria listed below; or

(b)  The Company and the job under consideration will be located within a census tract that is part of a Federally-designated Empowerment Zone or Enterprise Community or meets the following requirements:

· Has a poverty rate of at least 20% as determined by the most recently available decennial census information and does not include any portion of a central business district, as this term is used in the most recent Census of Retail Trade, unless the tract has a poverty rate of at least 30% as determined by the most recently available decennial census information; 
and 

· It evidences pervasive poverty and general distress by meeting at least one of the following standards:

◊ 
All block groups in the census tract have poverty rates of at least 20%;
◊ 
The specific activity being undertaken is located in a block group that has a poverty rate of at least 20%; or

◊ 
Upon written request, Commerce and HUD determine that the census tract exhibits other objectively determinable signs of general distress such as high incidents of crime, narcotics use, homelessness, abandoned housing, and deteriorated infrastructure or substantial population decline.

Both the family size and income of the entire family will be considered in determining whether a person is “qualifying”.  The family and income criteria set forth herein shall be referred to as the “Qualifying Job Requirements”.  The Grantee will provide the appropriate income and presumption qualification standards to the Company.

4.1 Anti-Pirating.  CDBG funds will not be used to assist in relocating Company operations or employees (or that of any Company affiliates) from a current location within or outside of South Carolina.  In the event of an incidental job transfer from other Company locations, there must be no significant job loss at those other locations within three years of the date of this Agreement. Additionally, employee transfers from other facilities of the Company cannot be counted as new, full-time jobs.  For purposes of this Section 4.1, the term “operations” includes, but is not limited to, any equipment, position, employment opportunity, production capacity, or product line.  Additionally, the term “significant job loss” means a loss of 500 or more jobs or, in the event of a job loss of less than 500 jobs, a loss of jobs that is equal to or greater than one-tenth of one percent (0.1%) of the total number of jobs in the labor force.
4.2  Reporting.  The Company agrees to provide documentation of applicants considered and persons employed (by position number), to the Grantee or its designee, to be verified on-site every calendar quarter until the Job Requirement and the Qualifying Job Requirements have been met.  The reporting deadline for each quarter shall occur on January 1, April 1, July 1, and October 1.  All job-related documentation identified herein must be retained for five (5) years from the date the Company is notified in writing by Commerce that the Job Requirement and Qualifying Job Requirements have been met or until the Assistance has been re-paid in the event of non-compliance.

4.2.1  [If not in a presumption area] [The Company or local Jobs Service] will maintain and have available for review, by the Grantee or Commerce, written certifications from both the persons who apply and those who are employed on their family size and household income prior to their employment with the Company.

4.2.2  [The Company or local Jobs Service] will maintain and have available for review, by the Grantee or Commerce, appropriate documentation on both the persons who apply and those who are employed by the following characteristics:  minority status, disability status, elderly status and status as female head of household.  
4.2.3 [If Applicable] [The local Jobs Service or other referral agency] will provide referrals of “qualifying persons” and the Company must maintain documentation of the referral and that first consideration was given to such applicants.  Additionally, the Company must maintain documentation of any special training provided to its employees.
4.3 Access to Records.  The Company agrees to provide to the Grantee and to Commerce reasonable access to its facilities to substantiate the employment and investment committed by this Agreement and to provide access to pertinent records documenting jobs held by qualifying persons.  This covenant shall continue until the Company is notified in writing by Commerce that the Job Requirement and Qualifying Job Requirements have been met and funds have been expended and documented or until repayment of the Assistance occurs in accordance with this Agreement.
4.4
Compliance.  Commerce will review the hiring records and notify the Company in writing of its compliance or non-compliance with this Agreement.  Upon written notification from Commerce that the Job Requirement and the Qualifying Job Requirements have been fulfilled, this Agreement and all obligations of the Company, unless otherwise stated, hereunder shall terminate.

4.5 Repayment of Assistance.  Failure to comply with the Job Requirement and the Qualifying Job Requirements as set forth herein may result in a requirement for repayment by the Company of all or a portion of the CDBG funds received.  The Company will make re-payments to the Grantee, who will immediately notify and reimburse Commerce.

4.5.1
The number of jobs [created or retained] by the Company at the Site, may not be less than [ # ], which shall be the “Minimum Job Requirement.”  If the Minimum Job Requirement is not met, repayment of all of the Assistance will be immediately due and payable.  If the Minimum Job Requirement is met but the Company has [created or retained] fewer jobs than the Job Requirement, the Company will be required to repay a pro-rata amount of the funds expended under this Agreement based on the actual number of jobs [created or retained].  Repayments are due and payable within thirty (30) days of the date the Job Requirement is to be met, as specified in this Agreement, and should be submitted to the Grantee.  The Grantee will immediately return all payments to Commerce.    

4.5.2
If fifty-one percent (51%) of all jobs [created or retained] are not taken by “qualifying persons” and good faith efforts to employ “qualifying persons” cannot be documented to the reasonable satisfaction of Commerce, repayment of the entire Assistance will be immediately due and payable.  

5.0 Amendments.  If the total number of full time jobs [created or retained] is less than the Job Requirement or the jobs are not [created or retained] within the timeframe specified in Section 4.0, the Company must provide detailed documentation that a good faith effort was made to achieve the Job Requirement.  To the extent that extenuating circumstances prevent the Company from fulfilling its commitments contained herein and the Grantee and Commerce acknowledge such circumstances in writing, this Agreement may be modified in writing by mutual agreement of the parties.
6.0 Representations and Warranties.  The Company agrees that all representations and warranties made by the Company are now true and correct and will remain true and correct throughout the term of this Agreement.
6.1 Good Standing.  The Company is duly organized and validly existing under the laws of the jurisdiction in which it is organized and has the power and authority to own its property and to carry on its business in each jurisdiction in which it does business.

6.2 Authority and Compliance.  The Company has full power and authority to execute and deliver this Agreement and to incur and perform the obligations provided herein.  No consent or approval of any public authority or other third party is required as a condition to the validity of this Agreement and the Company is in compliance with all laws and regulatory requirements to which it is subject.
6.3 No Conflicting Agreement.  There is no charter, bylaw, stock provision, partnership agreement or other document pertaining to the organization, power or authority of the Company and no provision of any existing agreement, mortgage, deed of trust, indenture or contract binding on the Company or affecting the Company’s property which would conflict with or in any way prevent the execution, delivery, or carrying out of the terms of this Agreement.

6.4 Litigation.  To the best of the Company’s knowledge, there is no proceeding involving the Company pending, or to the knowledge of the Company, threatened before any court or governmental authority, agency, or arbitration authority which if adversely decided would materially affect the Company’s ability to conduct its operations at the Site.
6.5 Compliance with Laws.  To the best of its knowledge, the Company is in compliance with all federal, state, and local laws, regulations, and governmental requirements including, but not limited to, environmental laws and the applicable Federal and State laws, Executive Orders and regulations concerning discrimination on the basis of race, color, religion, sex, national origin, familial status, or disability, applicable to its facility at the Site, including without limitation the property, business operations, employees and transactions thereof.
7.0
Indemnification.   The Company agrees to defend, indemnify, and hold Commerce and the Grantee harmless from and against the costs of any litigation (including reasonable attorney’s fees) arising from this Agreement or the Assistance provided by Commerce through the Grantee to the Company.  This provision shall survive the termination of this Agreement for any claim arising during the term of the Agreement.
8.0
Assignability.  The terms of this Agreement may not be assigned to another entity without the written permission of the Grantee and Commerce, which permission shall not be unreasonably withheld. 
9.0 Notification.  The Company must notify the Grantee and Commerce if there are any changes in the status of the Company that will impact or alter the Company’s ability to comply with this Agreement.  All notices required or otherwise provided under this Agreement shall be deemed made upon mailing by first class mail, postage prepaid, and addressed to the other party as follows:

Notices to Commerce shall be sent to:




Ms. Bonnie Ammons





Assistant Director, Federal Programs





South Carolina Department of Commerce





1201 Main Street, Ste. 1600





Columbia, SC  29201
Notices to the Grantee shall be sent to:

Notices to the Company shall be sent to:

10.0 Severability.  If any provision of this Agreement is or becomes illegal, invalid or unenforceable in any respect, the legality, validity, and enforceability of the other provisions of this Agreement shall not in any way be affected or impaired thereby.

11.0 Governing Law and Jurisdiction.  This Agreement is made under and shall be construed in accordance with the laws of the State of South Carolina.  By executing this Agreement, the Company also agrees to submit to the jurisdiction of the courts of the State of South Carolina.

12.0 Freedom of Information.  The Company acknowledges and agrees that this Agreement and certain other information related to the CDBG award are or may be subject to public disclosure to the South Carolina Freedom of Information Act and that the Grantee and Commerce are required to comply with the provisions of that Act.

13.0 Attorney’s Fees.  All parties are responsible for their own expenses related to the cost of the review and approval of this document.  If the Grantee or Commerce is compelled by the actions or inaction of the Company to bring a proceeding to enforce the terms of this Agreement or to declare rights hereunder and prevails in the proceeding or any appeal thereon, the Grantee or Commerce, as the case may be, shall be entitled to reasonable attorney’s fees and costs to be paid by the Company.

14.0 Further Assurances.  At any time after the closing of any transactions contemplated by this Agreement, the Company, at the request of the Grantee shall execute and deliver such further mutually acceptable documents and agreements and take such further actions as the Grantee deems reasonably necessary or appropriate to permit each transaction contemplated by this Agreement to be consummated in accordance with the provisions thereof and to preserve, protect, and continue all rights of the Grantee under this Agreement.

15.0 Counterparts.  This Agreement may be executed in two or more counterparts each of which shall be deemed to be an original, but all of which shall constitute one and the same instrument.

{Signatures on separate page}

IN WITNESS WHEREOF, the Parties have caused this Agreement to be fully executed by their authorized representation under seal as of the date first written above.

WITNESSES:



GRANTEE:

______________________________
______________________________







Unit of Local Government

______________________________






By: 







Chief Elected Official 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be fully executed by their authorized representation under seal as of the date first written above.
WITNESSES:
COMPANY NAME

______________________________            ______________________________

By:






______________________________
Chief Executive Officer

Attachment 1:  Hiring Plan [Attachment not required if Site is in a presumption area.]  
IN WITNESS WHEREOF, the Parties have caused this Agreement to be fully executed by their authorized representation under seal as of the date first written above.

WITNESSES:
SC DEPARTMENT OF COMMERCE

______________________________            ______________________________



______________________________
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